

















At this point in my life after being subjected to countless sexual assaults, beatings, threats,
humiliation, in constant fear, a total basket case, | would have signed a deal with the devil

himself to escape the torture | kept getting while on board the ship.237

Following his discharge, Phillips drank heavily, had difficulties holding jobs and maintaining relationships, and
engaged in self-destructive behavior. Because of his discharge, the VA would not help him. His marriage ended.
Only after 20 years did he learn about Military Sexual Trauma counseling at the VA.

Heath Phillips was given an Other Than Honorable discharge in 1993 after fleeing his ship to avoid repeated
sexual assaults. He has been unable to have his discharge overturned and as a result struggled to get health
care and benefits for over 20 years. © 2013 Francois Pesant

Heath’s efforts to upgrade his discharge because of his assaults were rejected because he had consulted with a
lawyer at the time of his discharge. The Boards denied his request for an upgrade twice, despite evidence of
assault and PTSD while he was in service.238

237 Narrative provided by SR Heath Phillips, on file at Human Rights Watch.
238 Human Rights Watch telephone interview with SR Heath Phillips, May 28, 2014.
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V. Lack of Legal Protections

There is no day in court for soldiers.

—Tom Devine, legal director, Government Accountability Project, Washington, D.C., October 2014

When confronted with questions about thousands of possibly unfair discharges, the US
Defense Department has repeatedly stated it “encourages all former Service members who
believe that their discharges were incorrectly characterized or processed to request

adjudication through their respective Military Department’s Discharge Review Board.”239

While it is true that these Boards provide an avenue to former service members to correct
their records, as the Defense Department well knows they offer little to no hope of success
and, particularly for the Boards for Correction of Military Records, virtually no opportunity
to be heard. One practitioner described the Boards as “broken, ridiculous, and awful,”

language repeated by other lawyers who have handled such cases.24°

The Boards for Correction offer virtually no hearing to applicants. The nearly absolute lack
of hearings underscores the importance of meaningful review of records by Board
members. Unfortunately, the BCMRS’ review of service members’ applications for record
changes appears woefully inadequate. Most cases are not reviewed by the Boards at all.
Army and Navy Board members do not receive case files in advance of a session. Dozens of
cases are decided within a few hours. Little to no effort is made to consider previous

decisions for consistency. Judicial oversight is virtually non-existent.

239 Office of the Under Secretary of Defense Personnel and Readiness, “Report to Congress on Administrative Separations
Based on Personality Disorder, Fiscal Years 2002 thru 2007,” http://www.vva.org/PPD-Documents/Pentagon_2008-
Report.pdf, p. 10; David S. Martin, “Rape victims say military labels them ‘crazy,”” CNN, April 14, 2012,
http://www.cnn.com/2012/04/14/health/military-sexual-assaults-personality-disorder/; Letters to Senators Bond and
Brownback from William Carr, Deputy Under Secretary of Defense, November 27, 2009, on file at Human Rights Watch. On
April 2, 2012, the Department of the Army sent a letter to veterans whose records indicated they deployed and received a PD
discharge after September 11, 2001 encouraging them to seek a change in their records if they were subsequently diagnosed
with PTSD or Traumatic Brain Injury and believe it influenced their discharge. Sample letter provided by Army in response to
records request, on file at Human Rights Watch.

240 Human Rights Watch telephone interview with head of a veterans’ law clinic, September 17, 2015; Human Rights Watch
interview with NVLSP lawyers, December 9, 2015 (the NVLSP lawyers also called the Boards “broken”).
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The Boards

Protections for service members who are sexually assaulted are limited under existing US
law. By longstanding Supreme Court precedent, service members are prohibited from
suing the military for injuries or harm that “arise out of or are in the course of activity

incident to service.”24 This includes violations of their constitutional rights.242

A lawyer said of a prospective client who had been raped while in service and wanted to
pursue a tort claim against the military: “It broke my heart to tell this lady, ‘I’'m sorry.

There’s not a damn thing you can do about it.””243

One rationale for barring members of the armed forces from bringing suit is the existence
of alternative compensation systems—namely, veterans’ benefits.244 Yet, as discussed
above, for some victims reporting their sexual assault and being subsequently discharged

in a less than honorable status meant being denied access to benefits.

For service members who believe they were wrongfully discharged or dispute the
characterization of service, their only recourse is with their service’s Discharge Review
Board (DRB) or Board for Correction of Military Records (BCMR).

The Discharge Review Boards have authority to upgrade discharges (unless the discharge
stems from a general court-martial) and to change the narrative reason for a discharge.
DRBs have limited ability to change re-enlistment codes,24s recommend medical retirement
or medical discharge, reinstate people in service, or make other changes to the records of

service members. They have primary jurisdiction for 15 years after the service member’s

28 Feres v. United States, 340 US 135 (1950).

242 Chappell v. Wallace, 4,62 US 296 (1983). Federal appeals courts have also barred uniformed personnel from bringing

discrimination suits under Title VII of the Civil Rights Act, the primary mechanism for holding employers accountable for
inappropriate sexual conduct.

243 Human Rights Watch interview with Raymond J. Toney, San Francisco, April 22, 2014.

244 Madsen v. US, ex rel. US Army Corps of Engineers, 841 F. 2d 1011, 1013 (10th Cir. 1987).

245 As of February 6, 2015, the Naval DRB is authorized to change an applicant’s re-enlistment code if the discharge
characterization or narrative reason is changed and that change also warrants a change in the re-enlistment code. See
Assistant Secretary of the Navy, Council of Review Boards, Naval Discharge Review Board,
http://www.secnav.navy.mil/mra/CORB/pages/ndrb/default.aspx (accessed February 10, 2016). If the Army DRB changes a
reason for separation and it requires a different re-entry code, it may also make that change. Army Review Boards Agency,
The Army Board for Correction of Military Records, http://arba.army.pentagon.mil/abcmr-fag.cfm (accessed February 10,
2016).
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discharge date, so those seeking to change their characterization of service (from Other
Than Honorable to Honorable, for example) or narrative reason for discharge (to remove
personality disorder or misconduct) must go to the Discharge Review Boards first if they
have been out of service for fewer than 15 years. DRBs are comprised of five members with
the senior line officer acting as the presiding officer.24¢ Decisions by the DRBs can be
appealed to the BCMR.

The Boards for Correction of Military Records are the ultimate administrative authority
responsible for correcting errors and removing injustices in military records. In addition to
reviewing DRB cases, they have the ability to remove disciplinary actions, grant disability
retirement benefits, show that medals should have been awarded, remove problems that
prevent a service member from receiving VA benefits, reinstate a veteran to military
service, and generally correct military records as “necessary to correct an error or remove

an injustice.”24

Thus service members with PD discharges who believe they should have been medically
separated must go to the BCMRs for referral to a medical evaluation board. BCMRs are also
the exclusive remedy for veterans discharged more than 15 years ago.248 Board members
are typically civilians in the branches who have agreed to serve on Boards as a collateral
duty subject to their availability. Three panel members sitting in an executive session

(usually for a half day) make determinations on applications.249

Administrative Dead End

The BCMRs provide little prospect of relief for those with bad discharges. Military law

practitioners interviewed by Human Rights Watch expressed extreme frustration with the

246 35 CFR sec. 865.107.
247 10 USC sec. 1552.

248 Technically, applicants must file an application within three years after an alleged error or injustice was discovered or
reasonably should have been discovered. However, the Boards may waive the time limits when it is in the interest of justice.
10 U.S.C. 1552 (b). They have typically been liberal in applying this standard.

249 Response from Department of the Navy Board for Correction of Military Records to Human Rights Watch FOIA request,
December 17, 2013, on file at Human Rights Watch; Secretary of the Navy, “Instruction 5420.193: Board for Correction of
Naval Records,” November 19, 1997,
https://doni.daps.dla.mil/Directives/05000%20General%20Management%20Security%20and%2o0Safety%20Services/os5-
400%200rganization%20and%20Functional%20Support%20Services/5420.193.pdf; Response from Department of the
Army to Human Rights Watch FOIA request, December 30, 2013, on file at Human Rights Watch; Memorandum for SAF/AAII
(FOIA) from SAF/MRBC re: Freedom of Information Act Request—Case #2014-01025-F, December 5, 2014, on file at Human
Rights Watch.
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Boards. Some refuse to take clients’ cases to the Boards because they consider it a “waste
of time.”25° Another military law expert described the BCMRs as “a virtual
graveyard.”#t He estimated 3 to 6 percent of the hundreds of upgrade cases he has seen
succeeded.252 Even military documents acknowledge that efforts to upgrade discharges are
all but certain to fail. One warns service members, “Although agencies exist to which you
may apply to upgrade a less than Honorable Discharge, it is unlikely that such application

will be successful.”253

Various data analyses bear this out. Data provided by the Navy in response to a public
records request show that between January 2009 and December 2012 the BCNR
granted upgrades to just 1 percent of the 4,189 Other Than Honorable discharges it
reviewed.2s4 General Discharge upgrade requests had a 4 percent success rate.2s5 A Yale

law clinic review of publicly available records for the

“Although agencies exist to which you Army BCMR found that between 1998 and 2013, 4.6

may apply to upgrade a less than percent of the 371 Vietnam veterans with Other Than
Honorable Discharge, it is unlikely that ~ Honorable discharges who applied for an upgrade
such application will be successful.” succeeded.25¢ Human Rights Watch’s analysis of DOD

BCMR cases available in the BCMR reading rooms as of
August 2013 involving sexual assault victims found that only 5.6 percent were granted the
full relief sought. A journalist also reviewed 389 Army BCMR cases from 2001-2012 in
which veterans were seeking medical discharge or a change in reason for discharge and

found that 5 percent of requests were granted and in only 2 percent of cases was a medical

250 Human Rights Watch telephone interview with military law practitioner, November 12, 2014.
251 Human Rights Watch interview with military law advisor at a major veterans’ service organization, Washington, D.C., May
27, 2014.

252 |bid.

253 pevelopmental Counseling Form, [name withheld], April 10, 2009, on file at Human Rights Watch; Developmental
Counseling Form, [name withheld], May 18, 2009, on file at Human Rights Watch.

254 Response from Department of the Navy Board for Correction of Military Records to Human Rights Watch FOIA request,
December 17, 2013, on file at Human Rights Watch. The overall rate of relief (full and partial) for the BCNR is seven percent.
See testimony of Jon Ruskin, Counsel, BCNR, The Ninth Public Meeting of the Judicial Proceedings Panel, Washington, D.C.,
April 10, 2015, http://jpp.whs.mil/Public/docs/o5-Transcripts/20150410_Transcript_Final.pdf, transcript p. 341.

255 Response to FOIA request from Department of the Navy Board for Correction of Military Records, December 17, 2013, on
file at Human Rights Watch. Statistics provided by the Navy to Human Rights Watch in response to a public document
request show that for calendar years 2009 through 2012, the BCNR denied 92 to 96 percent of “DRS
[Discharge/Retirement/Separation]” cases brought before the boards.

256 Syndiata Sidibe and Francisco Unger, “Unfinished Business: Correcting ‘Bad Paper’ for Veterans with PTSD,” Veterans
Legal Services Clinic, Jerome N. Frank Legal Services Organization at Yale Law School,
https://www.law.yale.edu/system/files/documents/pdf/unfinishedbusiness.pdf, p. 3.
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evaluation ordered. Only one PD case was sent for a medical evaluation that could result in

a medical retirement.>s” Newer cases show a similar pattern.

The DRBs do not offer much more hope for the applicants. An analysis of discharge
upgrade cases since 2013 done by the Urban Justice Center found fewer than 10 percent of
upgrade cases before the Department of Defense DRBs succeeded in getting relief.258 In
some cases examined by Human Rights Watch, even when an upgrade is granted, the
narrative reason for separation (for example, personality disorder) may not be changed,

thereby leaving the stigma in place.

In order to get an upgrade, applicants must overcome the Board’s deference to command
and presumption that the discharge was correct. As the Navy DRB points out on its
website, “the Department of the Navy, in issuing a discharge will always presume it was
correct in that action” and so the burden is on the applicant to provide “clear and

substantial evidence” of error.259 This is a high burden to overcome.

The prospects for success have improved in only one area recently. On September 3, 2014,
Secretary of Defense Chuck Hagel issued a memorandum directing the BCMRs to grant
“liberal consideration” to veterans seeking to upgrade Other Than Honorable discharges
who showed symptoms of PTSD (not PD) during service that might have mitigated the
misconduct underlying the discharge classification.z¢c On February 24, 2016, the Acting
Under Secretary of Defense for Personnel and Readiness provided supplemental guidance
to the Boards requiring waiver of time limits for consideration of cases related to PTSD or
Traumatic Brain Injury, and requiring de novo review, upon request, for cases considered

without benefit of the September 2014 memorandum.

257 Alyssa Figueroa, “A Losing Battle: How the Army denies veterans justice without anyone knowing,” Fusion,
http://interactive.fusion.net/a-losing-battle/index.html. The 389 cases break down as follows: PD discharge (231);
discharge for a condition not a disability (131); and misconduct stemming from PTSD and/or TBI (27).

258 Nicholas Cawley and David Inkeles, “Relief Granted: Characterization Upgrades and Changes in Narrative Reason from
the U.S. Department of Defense Discharge Review Boards in 2013,” Urban Justice Center, Veteran Advocacy Project, on file at
Human Rights Watch.

259 Assistant Secretary of the Navy, Council of Review Boards, Preparing For A Personal Appearance Hearing At Washington
Navy Yard, D.C., September 9, 2005, http://www.secnav.navy.mil/mra/CORB/Pages/NDRB/hphd.aspx.

260 Memorandum for Secretaries of the Military Departments from Chuck Hagel, Defense Secretary, Subject: Supplemental
Guidance to Military Boards for Correction of Military/Naval Records Considering Discharge Upgrade Requests by Veterans
Claiming Post Traumatic Stress Disorder, September 3, 2014, on file at Human Rights Watch.
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An assessment of implementation of this change done by the Yale Veterans’ Legal Services
Clinic found that the overall grant rate for PTSD-based discharges for the Army BCMR
increased substantially from 3.7 percent in 2013 to 45 percent in the period after the memo
was released.26? The bulk of the cases (97 percent) were upgraded from Other Than
Honorable to General Under Honorable Conditions. The number of cases submitted to the
Boards following the memorandum also increased from an average of 39 cases a year
between 1998 and 2013 to approximately five times that number for the year following the
release of the memo. However, the clinic found that due to limited outreach, the overall

numbers are still low compared to the potentially tens of thousands of eligible veterans.z62

While this is a positive development for a subset of veterans who may have been
discharged for PTSD-related misconduct, the guidance does not make any
recommendation for consideration of medical retirement and it specifically is “not
applicable to cases involving pre-existing conditions which are determined not to have

been incurred or aggravated while in military service.”263

The memo instructs the Boards to give “special consideration” to VA determinations
documenting PTSD or PTSD-related conditions connected to military service.264 However,
many with bad discharges do not have access to VA services, which is often their primary

reason for seeking the upgrade. Therefore they may not benefit from the memo at all.

Moreover, no clear guidance has been given with respect to handling of claims in relation
to sexual assault. None of the BCMRs indicated they had any guideline for handling of

sexual assault cases in response to our document requests as of late 2013 and early 2014.

In the 2015 National Defense Authorization Act (NDAA), Congress directed the services to
instruct the BCMRs “to give due consideration to the psychological and physical aspects of

the individual’s experience in connection with the sex-related offense; and to determine

261 The other services did not submit documentation of PTSD-based upgrade decisions made following the Hagel memo.
262 gyndiata Sidibe and Francisco Unger, “Unfinished Business: Correcting ‘Bad Paper’ for Veterans with PTSD,” Veterans
Legal Services Clinic, Jerome N. Frank Legal Services Organization at Yale Law School,
https://www.law.yale.edu/system/files/documents/pdf/unfinishedbusiness.pdf.

263 Memorandum for Secretaries of the Military Departments from Chuck Hagel, Defense Secretary, Subject: Supplemental
Guidance to Military Boards for Correction of Military/Naval Records Considering Discharge Upgrade Requests by Veterans
Claiming Post Traumatic Stress Disorder, September 3, 2014, on file at Human Rights Watch.

264 |bid.
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what bearing such experience may have had on the circumstances surrounding the
individual’s discharge or separation from the Armed Forces.”265 Congress also directed the
Boards to establish a confidential review process allowing victims of sex-related offenses
to challenge their discharge “on the grounds that the terms or characterization were

adversely affected by the individual being the victim of such an offense.”266

Human Rights Watch has been able to find only one response to this provision of the
NDAA: an August 6 directive from the Secretary of the Army that repeats the language in
the statute. In response to questions by the DOD Judicial Proceedings Panel on whether a
separate procedure has been established as required by Congress, the Air Force indicated
its proceedings are already confidential so it does not make any special exception for

sexual assault cases.

The Navy and Coast Guard said they no longer post sexual assault cases in the reading
room; the Army does so only with the victim’s consent.267 The decision not to publish
sexual assault cases, which seems to be the primary result of the congressional directive,
may have the unintended consequence of making it more difficult for other victims to find
precedent on which to rely. All decisions posted in reading rooms are redacted before

publication, so applicants are never identified.

It is difficult to determine whether these provisions of the NDAA have benefitted survivors
at all. Both the Air Force and Navy submitted information to the Judicial Proceedings Panel
indicating the burden remains on the applicant to prove there was a sexual assault before

they give “due consideration” to the effect on the applicant.z¢68

265 National Defense Authorization Act for Fiscal Year 2015, Public Law 113-291, December 2014, sec. 547.
266 Natjonal Defense Authorization Act for Fiscal Year 2015, Public Law 113-291, December 2014, sec. 547.

267 Eighth Public Meeting of the Judicial Proceedings Panel on Sexual Assault in the Military, Judicial Proceedings Panel
Request for Information Set #3, Question 8o(e), May 13, 2015, http://jpp.whs.mil/Public/docs/o7-
RFI/Set_3/Responses/Q8o_Responses_20150513.pdf.

268 Eighth Public Meeting of the Judicial Proceedings Panel on Sexual Assault in the Military, Judicial Proceedings Panel
Request for Information Set #3, Question 80, March 13, 2015, http://jpp.whs.mil/Public/docs/o7-
RFI/Set_3/Responses/Q8o_Responses_20150513.pdf. The Navy’s response to question 8o(b) was, “If the Board for
Correction for Naval Records (BCNR) determines the information provided by an applicant alleging sexual assault is credible,
the BCNR will consider that evidence;” the Air Force’s response to question 8o(f) was, “the AFBCMR will appropriately
consider evidence provided by an applicant in determining if the applicant was a victim of a sexual assault and whether or
not the effects of the assault had a bearing on the misconduct that precipitated the discharge.”
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Thus, a burden remains on the applicant to prove a sexual assault, which may be
insurmountable, particularly if the victim did not report to authorities. A former Board for
Correction of Naval Records staff member said he believed it would be unlikely for Board

members to accept an uncorroborated claim of sexual assault.269

A lawyer who works with veterans on upgrades also found DRBs deny claims if there is no
proof of sexual assault other than the veteran’s statements. Though there are some
instances where they will accept a veteran’s statements as true, it is rarely sufficient to

overcome the “presumption of government regularity.”27°

The vast majority of survivors do not officially report a sexual assault (in some years, the
estimated reporting rate is less than 10 percent; even with recent improvements only an
estimated one in four service members report).27 Cases before the BCMRs may involve
assaults from decades ago where proof will be difficult to come by. Yet no instruction
exists to grant a presumption in the applicant’s favor. In recognition of this problem and
“[t]o ensure all available evidence supporting these claims is considered,” the Department
of Veterans Affairs relaxed its evidentiary standard for disability claims related to military

sexual trauma in 2002:

Because military service records may lack corroborating evidence that a
stressful event occurred, VA regulations make clear that evidence from non-
military sources may be used to corroborate the Veteran’s account of the
MST [military sexual traumal). Further, when direct evidence of an MST is not
available, VA may request a medical opinion to consider a Veteran’s
account and any ‘markers’ to corroborate the occurrence of the MST event
as related to current PTSD symptoms.272

269 Human Rights Watch telephone interview with former Board staff member, February 4, 2016.
27° Human Rights Watch telephone interview with military law practitioner, February 17, 2016.

271 See, for example, Department of Defense, “Annual Report on Sexual Assault in the Military, Fiscal Year 2012,” May 3,
2013, http://www.sapr.mil/public/docs/reports/FY12_DoD_SAPRO_Annual_Report_on_Sexual_Assault-volume_one.pdf
(accessed April 24, 2015); US Department of Defense, Department of Defense Press Briefing on Sexual Assault in the Military
in the Pentagon Press Briefing Room, May 1, 2015, http://www.defense.gov/News/News-Transcripts/Transcript-
View/Article/607047 (accessed March 18, 2016); Patricia Kime, “Incidents of rape in military much higher than previously
reported,” Military Times, December 5, 2014, http://www.militarytimes.com/story/military/pentagon/2014/12/04/pentagon-
rand-sexual-assault-reports/19883155/ (accessed March 18, 2016).

272 US Department of Veterans Affairs, “Fact Sheet: Disability Compensation for Conditions Related to Military Sexual Trauma
(MST),” April 2015, www.benefits.va.gov/BENEFITS /factsheets/serviceconnected/MST.pdf. “However, VA knows that events
involving sexual trauma are not always officially reported. Therefore, for PTSD claims related to MST VA has relaxed the
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The BCMRs and DRBs should adopt the same standards as the VA in cases of MST.

Underutilization of Boards

Though thousands of service members may have been wrongfully discharged, very few
apply for a discharge upgrade or a change in narrative reason for separation. Our 2013
search of the DOD BCMR reading rooms from October 1998 found only 444 cases of sexual
assault victims who applied to the BCMR for a record change out of potentially tens of
thousands of victims.273 A representative from the Government Accountability Office
testified that fewer than 1 percent of the 371 PD cases her office reviewed went to a

Discharge Review Board to challenge the reason for separation.274

There are several reasons why service members do not go to Boards. Many veterans are
simply unaware they exist. Veterans told Human Rights Watch that they learned of the
Boards’ existence only 13 or 15 years after leaving service, sometimes stumbling upon
information about them by chance.?s As a former Army DRB member said, “Who knows

about the BCMRs anyway? The average soldier doesn’t know about it.”27¢

evidentiary requirements and looks for ‘markers’ (i.e., signs, events, or circumstances) that provide some indication that the
traumatic event happened. These include, but are not limited to: Records from law enforcement authorities, rape crisis
centers, mental health counseling centers, hospitals, or physicians; Pregnancy tests or tests for sexually transmitted
diseases; Statements from family members, roommates, fellow Servicemembers, clergy members, or counselors; Requests
for transfer to another military duty assignment; Deterioration in work performance; Substance abuse; Episodes of
depression, panic attacks, or anxiety without an identifiable cause; Unexplained economic or social behavioral changes;
Relationship issues, such as divorce; Sexual dysfunction.”

273 That actual number could be greater because Board decisions do not always include reference to sexual assault even
when that is the basis of the request for relief. See Poor Quality Decisions below.

274 US House of Representatives, Committee on Veterans’ Affairs, Personality Disorder Discharges: Impact on Veterans’
Benefits, Responses to Post-Hearing Questions for the Record Submitted by the Honorable Bob Filner from Debra Draper,
Director, Health Care U.S. Government Accountability Office, September 15, 2010,
http://archives.veterans.house.gov/Media/File/111/9-15-10/GAOQFRs.htm. Three of 371 cases went to a DRB and one was
successful.

275 Human Rights Watch telephone interviews with PFC Elizabeth Burns, November 25, 2013, and Shauna Rice, July 27, 2015.
276 Human Rights Watch telephone interview with Howard Cooley, former lawyer with the Army Review Board Agency,
November 4, 2015.
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At a DOD panel, representatives from the BCMRs testified that they mainly rely on their
websites and word of mouth to educate service members about the BCMR process.277 The

Army also provides training for military legal staff on BCMR processes.278

Those who know about the Boards may know their odds of success are low. Some Army
counseling forms state, “While you can apply to the Discharge Review Board or Army Board
for Correction of Military Records to upgrade the character of your service, it is unlikely that
you will be successful,” or, “It is very difficult to upgrade a less than honorable discharge.”
Personal experience may confirm those warnings: a survivor with a PD discharge told
Human Rights Watch, “l thought about going to the Boards but don’t know of anyone who

has been successful [even though] | work with a lot of [veterans] in my job.”279

Several survivors told us they were reluctant to reopen the trauma of their sexual assault
for military boards that are likely to side with the military. For example, despite the terrible
impact a PD discharge has had on her life, Eva Washington said she is afraid to go to the
Boards to try to change her record because of the “amount it would rip apart my life.”280 A
male victim with an Other Than Honorable discharge who has been desperate for health
care told Human Rights Watch, “l can’t do the forms. | get stuck in my head reliving events

and get traumatized again.”=28

Some survivors were exhausted by the VA claims process and could not face another
administrative ordeal. An Air Force veteran with a “defective personality” discharge said of
her decision not to try to get the BCMR to change her record: “I never petitioned to get it
changed. It was just too much for me after my C and P [Compensation and Pension exam
by the Department of Veterans Affairs].”282 One victim with an Other Than Honorable

discharge who did go to the DRB to change her record said, “l can’t put into words how

277 See testimony of Julia Andrews, Chair, Coast Guard BCMR, The Ninth Public Meeting of the Judicial Proceedings Panel,
Washington, D.C., April 10, 2015, http://jpp.whs.mil/Public/docs/o5-Transcripts/20150410_Transcript_Final.pdf, transcript
pp. 345-346; testimony of John Vallario, Deputy Executive Director, Air Force BCMR, The Ninth Public Meeting of the Judicial
Proceedings Panel, Washington, D.C., April 10, 2015, transcript p. 326; testimony of Douglas Huff, Legal Advisor, Army BCMR,
The Ninth Public Meeting of the Judicial Proceedings Panel, Washington, D.C., April 10, 2015, transcript p. 339.

278 Gee testimony of Douglas Huff, Legal Advisor, Army BCMR, The Ninth Public Meeting of the Judicial Proceedings Panel,
Washington, D.C., April 10, 2015, transcript p. 339.

279 Human Rights Watch telephone interview with PO3 Miranda Carroll, January 22, 2015.
280 Hyman Rights Watch telephone interview with PFC Eva Washington, October 21, 2013.
281 Hyman Rights Watch telephone interview with Rick Tringale, January 16, 2014.

282 4man Rights Watch telephone interview with Shirley Lawson, January 23, 2014.
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hard it was.” She became suicidal again for the first time in years while awaiting the
decision, an experience her therapist described as retraumatizing though she ultimately

succeeded in changing her discharge.283

A lawyer who has worked full time with veterans for five years explains that rape victims
are unlikely to submit to the process because they fear not being believed. Rape victims
often do not have a record of their assault (even if they reported).28 The risk of devastation
is real. An Army sergeant whose case was rejected by the Boards because she reported her
assault confidentially said having the Board “stand behind a report saying that they didn’t
believe you were raped ... was victimizing, it was unnecessary, it was degrading.... | don’t

trust this process at all.”285

In addition, the Board applications are complicated, and the vast majority proceed without
legal assistance.28¢ Many veterans do not have the means to hire a lawyer, and applicants
are not entitled to recover fees associated with the cost of changing an error or injustice in

their records.287

A former BCNR staff member estimated that between 1 and 5 percent of discharge cases he
saw in his 25 years were represented by counsel.288 Without a lawyer, forms may not be
completed correctly and cases may not be coherently presented, which may resultin a
case being closed. BCMR staff members may administratively close a case if it is missing
forms or information, lacks a signature or social security number, is unclear about relief

sought, submits the wrong forms, or if no military records are available.289

283 Human Rights Watch telephone interview with Stacey Thompson, February 17, 2016.

284 Human Rights Watch telephone interview with lawyer at Swords to Plowshares, January 15, 2014.

285 Human Rights Watch telephone interview with SGT Laura Ross, June 2, 2014.

286 Hyman Rights Watch interview with military law advisor at a major veterans’ service organization, Washington, D.C., May
27, 2014. He estimated 20 percent of cases have legal assistance.

287 5ee 32 CFR 581.3 (h)(3) (“The Army may not pay attorney’s fees or other expenses incurred by or on behalf of an applicant
in connection with an application for correction of military records”); 32 CFR 723.11(a) (“No expenses of any nature
whatsoever voluntarily incurred by the applicant, counsel, witnesses, or by any other person in the applicant’s behalf, will be
paid by the Government”); Testimony of Douglas Huff, Legal Advisor, Army BCMR, The Ninth Public Meeting of the Judicial
Proceedings Panel, Washington, D.C., April 10, 2015, http://jpp.whs.mil/Public/docs/o5-
Transcripts/20150410_Transcript_Final.pdf, transcript p. 334 (“Most applicants are not represented by counsel”).

288 Hyman Rights Watch telephone interview with former Board staff member, February 4, 2016.

289 Response by Army BCMR to Human Rights Watch FOIA request, “Life Cycle of an ABCMR case,” on file at Human Rights
Watch.
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According to the Air Force, 19 percent of its cases in 2014 were administratively closed or
closed because they were “nonviable.”29° Avoiding rejection of an application by seeking
help from the Boards’ staff may be difficult. When Human Rights Watch attempted to reach
the Boards to request an interview, two of the BCNR telephone numbers we could find were
out of service and the third had a full voicemail. The Army BCMR telephone number refers
callers to the website only. We were unable to find a phone number online for the Air Force
BCMR.291

There are additional complications even when a veteran does obtain legal assistance.
Records necessary to present a case are difficult to obtain. A coordinator of pro bono (free)
services for veterans said in many cases, it can take up to a year to obtain records. By that
time, the pro bono lawyers who have volunteered to assist may no longer have room in
their schedules or have left their firms.292 Although Boards themselves are supposed to
obtain military records for applicants, they may not do so.293 Moreover, as discussed
above, sexual assault victims may have difficulty demonstrating they were raped. Many
(especially male victims) do not report. Those who have reported, particularly if it was
several years ago, say they have had difficulty locating reports of the assault, which

handicaps them significantly before the Boards.294

Even for the rare case that makes it to the Boards and is successful, the victory may not
always be satisfying. One veteran who had her PD narrative changed to “Secretarial

Authority” said, “They ruined my career and my life ... | got no apology. | got nothing.”295

290 Testimony of John Vallario, Deputy Executive Director, Air Force BCMR, The Ninth Public Meeting of the Judicial
Proceedings Panel, Washington, D.C., April 10, 2015, http://jpp.whs.mil/Public/docs/o5-
Transcripts/20150410_Transcript_Final.pdf, transcript p. 329.

291 Human Rights Watch tried to make these calls on January 25, 2016.

292 Human Rights Watch telephone interview with Rob Cuthbert, Urban Justice Center, January 4, 2016.

293 Human Rights Watch telephone interview with former Board staff member, February 4, 2016, indicating that as a matter of
course the BCNR obtained records for applicants during his tenure, but plaintiffs in a recent class action suit filed against the
Army indicate they may be asking applicants to get their own records, in contravention of their own policy. National Veterans
Legal Services Program, et al v. The United States Department of Defense et al, Case 1:14-cv-01915, Complaint, US District
Court of Columbia, filed November 14, 2014, on file at Human Rights Watch.

294 Only 2 percent of those who did not report their assaults were granted full relief from the Boards as compared to 9.2
percent of those who reported. Data extracted from BCMR database, see Methodology section.

295 Human Rights Watch telephone interview with Kimberly Benton, January 13, 2015.

97 HumAN RIGHTS WATCH | MAY 2016



Lack of Due Process

Sexual assault survivors who seek a record change through the service Boards face various
hurdles that severely limit their due process rights.29¢ Under US law, when a property or
liberty interest is at stake, due process requires notice and an opportunity to be heard
before an impartial tribunal.297 Liberty interests may be implicated “[w]here a person’s
good name, reputation, honor, or integrity is at stake because of what the government is
doing”298 as long as it is accompanied by loss of a tangible benefit, such as employment
opportunities.2?? Denial of government benefits is considered a property interest entitling a

claimant to a hearing.3°°

Although the property and reputational stakes may be high for service members or
veterans seeking to correct a discharge, their due process rights are markedly curtailed.
Courts have found that service members do not have a property interest in military service
since they serve “at the pleasure of the President.”s°t As discussed below, service
members have no right to a hearing before the BCMRs and may have to travel long
distances to Washington, D.C. to exercise their right to an in-person hearing before a
DRB;3°2 Board members spend little, and perhaps no, time reviewing material submitted by
applicants; inadequate access to prior Board decisions hampers applicants’ ability to
research their claims and apply precedent; Boards themselves do not have uniform
practices across the services or precedent to benefit from (apart from what an applicant
might call to their attention)—which increases the chances of arbitrary decision making;

and federal judicial oversight of Board decisions is minimal.

296 |nternational Covenant on Civil and Political Rights (ICCPR), adopted December 16, 1966, G.A. Res. 2200A (XXI), 21 U.N.
GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S 171, entered into force March 23, 1976, art. 14, para. 1.
297 US Const. Amendments V, XIV; Grannis v. Ordean, 234 US 385, 394 (1914) (“The fundamental requisite of due process of
law is the opportunity to be heard. And it is to this end, of course, that summons or equivalent notice is employed.”).

298 Wisconsin v. Constantineau, 400 US 433, 437 (1971).

299 Paul v. Davis, 424 US 693 (1976).

300 mathews v. Eldridge, 424 US 319, 96 S.Ct. 893 (1976); Oteze Fowlkes v. Adamec, 432 F.3d 90, 108, 108 Soc. Sec. Rep.
Serv. 241 (2d Cir. 2005). Thus, social security claimants are constitutionally entitled to a hearing to challenge the denial of
their applications and to a complete record of the hearing. Betancourt v. Astrue, 824 F.Supp.2d 211, 215 (D. Mass 2011).
Social Security hearings, which are presided over by an administrative law judge, are considered important enough that
courts closely scrutinize claimants’ waivers of their right to a hearing and reject uninformed waivers. See e.g. Hall v.
Schweiker, 660 F.2d 116 (s5th Cir. 1981).

30t Sims v. E L, 505 F.2d 857, 860 (1974).

302 Applicants are entitled by statute to a hearing before DRBs. However, only the Air Force DRB has a traveling Board.
Applicants must come to Washington, D.C. if they want to appear in person before an Army or Navy DRB. The Army does
arrange for teleconference hearings from regional centers.
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Twenty years ago, Congress expressed concern about “the perception among service
members that the boards [BCMRs] have become lethargic and unresponsive, and have
abdicated theirindependence to the uniformed service staffs.”3°3 As a result the 1996
National Defense Authorization Act directed the Defense Department to prepare a
comprehensive review of the Boards’ make-up and procedures with an eye towards

standardizing procedures to improve their effectiveness and responsiveness.304

The DOD report described a number of concerns, many of which persist today. In 2006,
Congress enacted legislation setting clearance targets for the BCMRs.3°5 The Boards are
now required to clear 9o percent of their applications within 10 months. All cases must be
cleared within 18 months unless they receive a waiver from a military department
Secretary. Given the enormous caseloads of the Boards (which can exceed 20,000 per year
for the Army and are regularly over 13,000 for the Navy), creating strict deadlines without a
corresponding allocation of additional resources likely only exacerbates the problems of
over-reliance on staff and the inability of applicants to have a thorough consideration of
their cases. It also creates incentives to quickly dispose of cases administratively if forms
are not filed correctly. One veteran told Human Rights Watch she was warned repeatedly to
“be careful because they are looking for mistakes in the file so they can just say no.”3¢ All

of these issues are discussed further below.

Virtually No Opportunity to be Heard

There is no right to a hearing before the BCMRs and service members have virtually no
opportunity to appear before the Boards. The BCMRs retain sole discretion to grant hearing
requests. This rarely happens. For minor record corrections, such as changing a date or
other simple administrative errors, this may not be an issue. But the standard also applies

to matters such as discharge upgrades where a great deal is at stake.

In response to Human Rights Watch’s public information requests, the Army BCMR
provided information indicating that one hearing had been held between 2009 and

303 United States Senate, Committee on Armed Services, National Defense Authorization Act for Fiscal Year 1996 Report,
Senate Report 104-112, July 1995, https://www.gpo.gov/fdsys/pkg/CRPT-104srpt112/html/CRPT-104srpt112.htm.

304 National Defense Authorization Act for Fiscal Year 1996, Public Law 104-106, February 10, 1996, sec. 554(a): Review of
System for Correction of Military Records.

305 10 USC sec. 1557.
396 Human Rights Watch telephone interview with Stacey Thompson, February 17, 2016.

99 HumAN RIGHTS WATCH | MAY 2016



2013, though a three-member panel decides approximately 9,000 cases per year.3°7
The Navy BCMR held no hearing during that time period though it closed 24,127 cases
in that period.3°8 The Air Force had one personal appearance hearing between July
2006 and July 2013, though the Board decided over 2,000 cases per year.3°9 The
Coast Guard had no personal appearance hearing between 2009 and 2013.3t%°

The actual frequency of hearings may be far lower. According to one report, the Coast

Guard has not had a hearing in 10 years; the Navy has not held a hearing in 20 years.3u

Human Rights Watch was unable to determine through an examination of cases in the
reading room or public records requests the number of applicants who requested a BCMR
hearing, but according to the 1996 DOD report, at that time the services estimated that

between 10 (Navy) and 50 (Army) percent of applicants requested formal hearings.3

Applicants have good reason to request a personal appearance. A former staff member for
the Board for Correction of Naval Records described the importance of a personal
appearance before the DRB as “huge” and possibly “the difference between getting an
upgrade or not.”313 The figures bear that out: those who appear before the DRBs are much

more likely to prevail in their cases. An overview of discharge upgrade cases before the

397 Response from Department of the Army to Human Rights Watch FOIA request, December 30, 2013, on file at Human Rights
Watch. In an April 2015 Judicial Proceedings Panel, a representative of the Army BCMR testified that there would be another
hearing that year. See testimony of Douglas Huff, Legal Advisor, Army BCMR, The Ninth Public Meeting of the Judicial
Proceedings Panel, Washington, D.C., April 10, 2015, http://jpp.whs.mil/Public/docs/o5-
Transcripts/20150410_Transcript_Final.pdf, transcript p. 334.

308 Response from Department of the Navy Board for Correction of Military Records to Human Rights Watch FOIA request,
December 17, 2013, on file at Human Rights Watch.

399 Memorandum for SAF/AAII (FOIA) from SAF/MRBC re: Freedom of Information Act Request—Case #2014-01025-F,
December 5, 2014, on file at Human Rights Watch. The Board received 4,985 cases in FY 2011 and decided 2,277; in FY 2012 it
received 5,940 cases and decided 2,897; in FY 2013 it received 5,235 cases and decided 2,704. The rest were
administratively closed, corrected, or deemed non-viable. Testimony before the Judicial Proceedings Panel indicated that the
Air Force BCMR had one hearing in 2014. See testimony of John Vallario, Deputy Executive Director, Air Force BCMR, The Ninth
Public Meeting of the Judicial Proceedings Panel, Washington, D.C., April 10, 2015, transcript p. 324.

310 ) etter from Department of Homeland Security in response to Human Rights Watch public records request, 2014-HQFO-
00301, February 21, 2014, on file at Human Rights Watch.

311 Eygene R. Fidell, “The Boards for Correction of Military and Naval Records: An Administrative Law Perspective,”
Administrative Law Review, vol. 65 (2013), pp. 101, 109.

312 pepartment of Defense, Report, National Defense Authorization Act for FY 1996, Section 554: Review of System for
Correction of Military Records, 1996,
http://www.dod.mil/pubs/foi/Reading_Room/Acquisition_Budget_and_Financial_Matters/861.pdf. At the time, the Army
granted an average of five hearings a year; the Air Force less than one; and the Navy granted one to two requests peryear. In
1995, the caseload for the Army was 10,867; Navy 9,300; and Air Force 4,169.

313 Human Rights Watch telephone interview with former Board staff member, February 4, 2016.
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DRBs in the 1980s shows that the percentage of discharge cases approved by Boards
doubled or tripled or more if the applicant made a personal appearance. For example, in
1988, 7.5 percent of Air Force cases in which there was no personal appearance were
approved compared to 23 percent of cases approved in which the applicant appeared.3® A
former Army DRB member recalled participating in cases in which the DRBs voted to deny
relief after reviewing the written record, but changed their mind after hearing the applicant

in a personal appearance.3:s

While the DRBs have traditionally provided applicants with the right to a hearing, that
window has diminished. The Navy and Army no longer have a traveling DRB, though Army
hearings may be held via teleconference from regional bases. Apparently for cost reasons,

the Navy DRB stopped having hearings across the country at least 20 years ago.3¢

If an Army or Navy applicant wants to appear personally and present evidence, they (or
their lawyer) must travel to Arlington, Virginia or the Washington, D.C. Navy Yard. For those
who live far away, the costs associated with a personal appearance may be prohibitive. A
Navy veteran said she did not request a DRB hearing because she could not afford flights
and lodging.3v7 As a coordinator of pro bono services for veterans said, “If you are low

income or homeless, it is very difficult to afford the costs associated with a hearing.”3:8

For those seeking medical retirement or other corrections to their records that can only be
made by a BCMR or whose discharge occurred more than 15 years ago (such as a change to

re-enlistment code), there is no right—and virtually no opportunity—to have a hearing.

Administrative Staff

Congress created the Boards to provide independent civilian review of errors or injustices

in military records. However, a significant proportion of cases are closed by staff members

314 Michael Ettlinger and David F. Addlestone, Military Discharge Upgrading and Introduction to Veterans Administration Law:
1990 Supplement with Cumulative Index and Case List \Washington, D.C.: National Veterans Legal Services Project, 1990),
Appendix 1c: Discharge Review Boards, http://ctveteranslegal.org/wp-
content/uploads/2012/12/MilitaryDischargeUpgrading_Lr.pdf.

315 Human Rights Watch telephone interview with Howard Cooley, November 4, 2015.

316 Hyman Rights Watch telephone interview with former Board staff member, February 4, 2016.

317 Human Rights Watch telephone interview with Stacey Thompson, February 17, 2016.

318 Human Rights Watch telephone interview with Rob Cuthbert, Urban Justice Center, January 4, 2016.
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without ever being submitted to the Boards for consideration despite the requirement that

the civilian Board, not staff members, adjudicate claims.

Staff members are allowed to return applications in limited circumstances. For example,
Army regulations allow its BCMR staff to return an application without action only if the
applicant fails to complete and sign the application; all other administrative remedies
have not been exhausted; the BCMR does not have jurisdiction to grant the requested

relief; or if no new evidence was submitted with a request for reconsideration.3

Navy documents show it accepted for further consideration fewer than half of all
applications submitted for correction between 2009 and 2012.32° In 2014, 43 percent of Air

Force cases were referred by staff to the BCMR.32

Not all of these failures to consider cases raise concerns. Some cases may not end up
being referred to the Boards because the service granted the relief requested before the
Boards considered the applications. The Air Force BCMR testified that 39 percent of its
closed cases in FY 2014 were closed for this reason.322 Other cases may be legitimately
administratively closed because they are missing documentation or for technical reasons

(such as lacking a signature) or request relief the Board does not offer.3z

However, lawyers for veterans are concerned that the staff members are also closing cases
based on insufficient evidence without presenting the cases to the Boards.324 A class
action lawsuit against the Army BCMR describes cases in which applicants’ discharge
upgrades were denied by staff members without Board review because the applications
did not “contain any documentation to support [their] request[s].” No explanation was

provided as to why the supporting materials provided by the applicants were

319 Staff members may close a case if it is missing forms or information, lacks a signature or social security number, is
unclear in the reason for the error, submits the wrong forms, or if no military records are available. Response by Army BCMR
to Human Rights Watch FOIA request, “Life Cycle of an ABCMR case,” on file at Human Rights Watch.

320 Response from Department of the Navy Board for Correction of Military Records to Human Rights Watch FOIA request,
December 17, 2013, on file at Human Rights Watch.

321 See testimony of John Vallario, Deputy Executive Director, Air Force BCMR, The Ninth Public Meeting of the Judicial
Proceedings Panel, Washington, D.C., April 10, 2015, transcript p. 329.

322 |pid.
323 35 CFR sec. 581.3(e) (1).
324 Human Rights Watch telephone interview with NVLSP lawyers, December 9, 2015.
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insufficient.32s The Army BCMR denial letters also said applicants “must provide all Army
medical treatment records” to substantiate their requests, despite stated policy indicating

the Boards themselves will request military records.32¢

In sum, the reasons for administrative closures are not entirely clear. What is clear is that
the application process is sufficiently opaque that a significant portion of applicants are
unable to access it easily and may never receive the civilian review of their claims to which

they are entitled.

Applications Denied Review by Board of Correction of Military/Naval Records Staff (2011-2013)
Branch

Navy |,
Air Force |, -
|

0% 5% 10% 15% 20% 25% 30% 35% 40% 45% 50% 55% 60% 65% 70%

Percentage of Applications Not Reviewed by Board Members

Source: Responses to Freedom of Information Act requests from Army BCMR, Navy BCNR, Air Force BCMR on file at Human Rights Watch. Navy only includes 2011 and 2012,

Inadequate Time Spent Reviewing Cases

Even the cases that do reach the Boards may not receive full and fair review by panel
members. Applicants seeking discharge upgrades or medical discharges may include
extensive documentation. Veterans have provided Human Rights Watch with copies of
their applications that include not only their military records but also criminal investigative
files, extensive medical records, briefs, statements, letters from family, friends, and
professionals, and detailed expert reports on trauma totaling hundreds of pages.32”
Lawyers for veterans say their cases often include “personal statements, affidavits, briefs,

and hundreds of documents.”328

325 National Veterans Legal Services Program, et al v. The United States Department of Defense et al, Case 1:14-cv-01915,
Complaint, US District Court of Columbia, filed November 14, 2014.

326 Army Board for Correction of Military Records, “Applicant’s Guide to Applying to the Army Board for Correction of Military
Records (ABCMR),” December 2014 (“You do not need to obtain a copy of your military records from the NPRC to apply to the
ABCMR. The ABCMR will obtain your records from the NPRC when your DD Form 149 is received.”).

327 See e.g. files of PFC Hillary Stevens, Brian Whittaker, and SR Heath Phillips, on file at Human Rights Watch.
328 Hyman Rights Watch interview with NVLSP lawyers, December 9, 2015.
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Yet, based on information provided by the Boards in response to public information
requests, Board members often spend only a few minutes deciding a case and often reach
a decision without actually reading the submitted material, instead relying on a summary

prepared by staff.

Cursory review is particularly problematic for service members who may be incapacitated

and unable to put together a thorough application.32¢

In response to public records requests, the Army
and Navy BCMRs indicated that Board members The Boards often decide 80 cases in
do not review cases in advance of their sessions.
The BCNR said, “The first time they [Board

members] see a case is on the day it is presented

a half day. In effect, according to
attorneys specializing in military
law, they act as “yes men, yes

to them.”sse Similarly, the information sheet ”
women” to the analysts who prepare

provided to Army BCMR members informs them the draft decisions rather than

that when they arrive in the Board conference . .
independent reviewers.

room, “There are usually about 9o cases divided

into three stacks by potential decision—Grant,

Partial Grant, and Deny.”33

The files “range in sizes from 5-10 pages up to a wrapped bundle with several folders of 30-
40 pages each.”332 Although the case file is available to Board members, the Army BCMR
says “[t]here is no requirement as to what the Board member must view” and they view “as

much of the case files as they need to make an informed and judicious decision.”s33 Each

329 Human Rights Watch telephone interview with Rob Cuthbert, Urban Justice Center, January 27, 2016.

330 Response from Department of the Navy Board for Correction of Naval Records to Human Rights Watch FOIA request,
December 17, 2013, on file at Human Rights Watch. In “unusually complex” cases information will be provided in advance to
three board members selected on the basis of their availability and expertise and a special meeting will be held. The Navy in
an earlier FOIA estimates that this happens four to eight times a year. Response from Department of the Navy Board for
Correction of Naval Records to Raymond J. Toney FOIA request, June 18, 2009, on file at Human Rights Watch. (The response
also stated, “Generally the board members do not prepare in any way for the applications that they will be called upon to
decide.... Simply put they [Board members] do not see or have any knowledge of the cases they will decide before they
meet.”)

331 Subject: Army Board for the Correction of Military Records (ABCMR) Board Member Information and Helpful Hints, DAIM-
ODP 28 OCT 2013, on file at Human Rights Watch.

332 Sybject: Army Board for the Correction of Military Records (ABCMR) Board Member Information and Helpful Hints, DAIM-
ODP 28 OCT 2013, on file at Human Rights Watch.

333 Response from Department of the Army Board for Correction of Military Records to Raymond ). Toney FOIA request, May
19, 2009, on file at Human Rights Watch.
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Army case comes with a “draft decisional document” prepared by an analyst that

expedites decision making. The Boards often decide 80 cases in a half day.334 In effect,
according to attorneys specializing in military law, they act as “yes men, yes women”
to the analysts who prepare the draft decisions rather than independent reviewers.33s

While the Army BCMR has the heaviest case load, the other Boards do not spend a great
deal of time on deliberations either. The Navy BCNR meets Monday to Thursday from about
9 a.m. to lunch time.33¢ While they did not provide data indicating the average number of
applications decided each day in response to our record request, in 2009 they decided an
average of 407 cases per month or approximately 34 cases per three-hour session.337 Staff
members brief Board members orally on each case before providing the application and

supporting documents to Board members.

A former staff member said most of the time the Board votes on the written summary and
oral presentation prepared by the staff member and there is no need for the underlying
documents.338 After the Board votes, the BCNR staff prepare a decision that is not
generally provided to Board members before it is sent out.339 This means BCNR Board
members neither draft nor review their decisions and generally do not even see the
documents provided by the applicants.

334 |bid., stating, “Board sessions are conducted two times a week with an average of 8o cases decided by each Board,” and,
“Boards usually sit twice a week on Tuesday and Thursday from 8:00 am until they are finished with the cases on the docket,
typically about 1:00 pm.”

335 Human Rights Watch telephone interview with NVLSP lawyers, December g, 2015,

336 Response from Department of the Navy Board for Correction of Naval Records to Human Rights Watch FOIA request,
December 17, 2013, on file at Human Rights Watch.

337 Response from Department of the Navy Board for Correction of Naval Records to Raymond ). Toney FOIA request, June 18,
2009, on file at Human Rights Watch. At that time, Boards met three days a week.

338 Human Rights Watch telephone interview with former Board staff member, February 4, 2016.
339 Response from BCNR to Human Rights Watch FOIA request, December 17, 2013.
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The Air Force Boards meet two to three times

a week for two to three hours a session. The After the Board votes, the BCNR
deputy executive director of the Air Force staff prepare a decision that is not
BCMR indicated that typically 30 cases are generally provided to Board
decided in a session.34° However, the Air members before it is sent out. This
Force does provide Board members with a means BCNR Board members

draft “record of proceedings” and neither draft nor review their
information a week prior to a Board decisions and generally do not
session.s« The information is presented in even see the documents provided
“an analyzed and distilled fashion” so it is by the applicants.

unclear whether the Board members receive

access to the entire file.342

While there may be cases in
which the correction is minor or
administrative and does not
require deliberation, the time in
which cases are decided does
not allow for a full
consideration of evidence in

the more complex cases.

Based on the data, it is estimated that Army and Navy
Board members spend an average of three minutes and
45 seconds and six minutes and 45 seconds per case.343
For the Air Force, deliberations average five to six
minutes. The Coast Guard, with its smaller case load,

considers five to ten cases per three-hour session.344

Given what is at stake and the often considerable
information to be reviewed, this would appear to be

woefully inadequate. While there may be cases in

which the correction is minor or administrative and does not require deliberation, the

340 See testimony of John Vallario, Deputy Executive Director, Air Force BCMR, The Ninth Public Meeting of the Judicial
Proceedings Panel, Washington, D.C., April 10, 2015, http://jpp.whs.mil/Public/docs/o5-
Transcripts/20150410_Transcript_Final.pdf, transcript p. 324.

341 Memorandum for SAF/AAII (FOIA) from SAF/MRBC re: Freedom of Information Act Request—Case #2014-01025-F,
December 5, 2014, on file at Human Rights Watch. The Coast Guard, which has a much smaller case load, also provides case
materials and a draft decision to Board members three to four days in advance of a session. Response from Department of
Homeland Security to Human Rights Watch FOIA request, February 21, 2014, on file at Human Rights Watch.

342 See testimony of John Vallario, Deputy Executive Director, Air Force BCMR, The Ninth Public Meeting of the Judicial
Proceedings Panel, Washington, D.C., April 10, 2015, transcript p. 316.

343 See Alyssa Figueroa, “A Losing Battle: How the Army denies veterans justice without anyone knowing,” Fusion,
http://interactive.fusion.net/a-losing-battle/index.html; US Commission on Civil Rights, Briefing: Sexual Assault in the
Military, Testimony of Rachel Natelson, Legal Director, Service Women's Action Network, January 11, 2013,
http://www.eusccr.com/Transcript%200f%2obriefing%200n%20Military%20Sexual%20Assault-FINAL.pdf, p. 16.

344 See testimony of Julia Andrews, Chief, Coast Guard BCMR, The Ninth Public Meeting of the Judicial Proceedings Panel,
Washington, D.C., April 10, 2015, transcript p. 346.

BOOTED

106



time in which cases are decided does not allow for a full consideration of evidence in
the more complex cases. Between 2009 and 2012, over 40 percent of the Navy Review

Board’s cases were discharge reviews.345

A sexual assault survivor's application for a discharge upgrade with the Board for Correction for Naval Records
© 2016 Sara Darehshori / Human Rights Watch

Moreover, the practice of relying on summaries and draft decisions prepared by staff
members is problematic. A 1996 DOD report on the Boards stated that the consequence of
this practice is:

[Planel members generally have little time to delve into the details of cases.
Thus, their exercise of independent judgment can be significantly
influenced by the summarized information and advice provided by the staff.
It is not unusual, therefore, that panel members rarely disagree with the

345 Response from BCNR to Human Rights Watch FOIA request, December 17, 2013.
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examiner’s proposed decision. This procedure raises an appearance that

panel members merely act as a ‘rubber stamp’ for the examiner.346

Although DOD recommended that this practice (and that of not having panel members
review decisional documents after Board action for review) be re-examined, after 20 years
the practice remains in place. Over-reliance on Board staff jeopardizes the role of the
Board as an independent “honest broker.”347 As Congress once said, “If these boards
become extensions of the military staffs, they will have lost their sole reason for

existence.”348

Poor Access to Prior Cases

Although Boards have a great deal of discretion in making their determinations, it is not
completely unfettered. In order to avoid arbitrariness, Boards should treat similar cases

consistently, or explain as warranted why they are not doing so.

A federal district court requiring remand of an Army BCMR decision rejected the Board’s
contention that it is not bound by precedent because it is a board of equity, stating, “[ilt is
axiomatic that ‘[a]n agency must treat similar cases in a similar manner unless it can
provide a legitimate reason for failing to do so.””349 The court also stated that “the need to
consider relevant precedent becomes especially acute when a plaintiff has pointed to a

specific prior decision as very similar to his own situation.”ss°

Nonetheless, the Boards make little effort to consider prior rulings when deciding cases.
Moreover, because of the way prior decisions are made available in online reading rooms,
itis very difficult for applicants, their lawyers, or even Board staff members to find other
cases on which they can base arguments. Digests of prior decisions are not compiled or
maintained by the BCMRs.

346 Department of Defense, Report, National Defense Authorization Act for FY 1996, Section 554: Review of System for
Correction of Military Records, 1996,
http://www.dod.mil/pubs/foi/Reading_Room/Acquisition_Budget_and_Financial_Matters/861.pdf.

347 United States Senate, Committee on Armed Services, National Defense Authorization Act for Fiscal Year 1996 Report,
Senate Report 104-112, sec. 555, July 1995, https://www.gpo.gov/fdsys/pkg/CRPT-104srpt112/html/CRPT-104srpt112.htm.
348 |bid.

349 Wilhelmus v. Geren, 796 F.Supp.2d 157 (D.D.C. 2011).

359 |bid.

BOOTED 108



In response to public information requests about use of precedent, the Air Force BCMR
said it refers to prior decisions only “if a case is cited as precedent by an applicant and/or
counsel.”sst Neither the Navy nor the Air Force BCMRs have any “system for classifying or
indexing an application according to the factual or legal issues presented for its
consideration.”3s52 Although the Army claimed “attorney client privilege” and did not
respond to our request, in response to an earlier records request it said it “makes its
decisions on the individual merits of each case.”353 A former Board staff member told
Human Rights Watch that applicants rarely cite cases in part because it is “awfully hard” to
find old cases, as the existence of reading rooms is “not widely known” and they are “not
particularly user friendly.” Moreover, he himself saved cases he had worked on in the
event he needed to reference a prior decision, but that helped only slightly.354 The Boards,
like applicants, search the online reading rooms if they want to review past decisions.3ss
Only the Coast Guard indicated that staff members and Board members often considered

prior cases when adjudicating applications.3s¢

The reliance on reading rooms to find relevant cases is problematic because the reading
rooms as they currently exist are virtually unusable. Military law practitioners describe the
reading rooms as “egregious” and “dysfunctional” and say searching it is a “massive

burden on everyone.”3s7

351 Memorandum for SAF/AAII (FOIA) from SAF/MRBC re: Freedom of Information Act Request—Case #2014-01025-F,
December 5, 2014, on file at Human Rights Watch. In a previous response to a public document request the Navy also stated,
“Past decisions of the Board are not precedential in nature and are thus not binding upon the Board when reviewing of [sic]
current applications. Nevertheless if an applicant makes an argument based on a prior decision the Board will certainly
consider it during deliberations.” Response from Department of the Navy Board for Correction of Naval Records to Raymond J.
Toney FOIA request, June 18, 2009, on file at Human Rights Watch.

352 Memorandum for SAF/AAII (FOIA) from SAF/MRBC re: Freedom of Information Act Request—Case #2014-01025-F,
December 5, 2014, on file at Human Rights Watch; response from BCNR to Human Rights Watch FOIA request, December 17,
2013, on file at Human Rights Watch.

353 Response from Department of the Army to Human Rights Watch FOIA request, December 30, 2013, on file at Human Rights
Watch; response from Army Review Boards Agency to Raymond ). Toney FOIA request, July 30, 2009, on file at Human Rights
Watch.

354 Human Rights Watch telephone interview with former Board staff member, February 4, 2016.

355 Memorandum for SAF/AAII (FOIA) from SAF/MRBC re: Freedom of Information Act Request—Case #2014-01025-F,
December 5, 2014, on file at Human Rights Watch; response from BCNR to Human Rights Watch FOIA request, December 17,
2013, on file at Human Rights Watch; response from Army Review Boards Agency to Raymond J. Toney FOIA request, July 30,
2009, on file at Human Rights Watch.

356 L etter from Department of Homeland Security in response to Human Rights Watch public records request, 2014-HQFO-
00301, February 21, 2014, on file at Human Rights Watch.

357 Human Rights Watch telephone interviews with Coco Culhane, November 23, 2015, Rob Cuthbert, January 4, 2016, and
NVLSP lawyers, December 9, 2015.
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Federal regulations require the BCMRs and DRBs to make all their decisions publicly
available.35® Moreover, decisions are required to be indexed “in a useable and concise
form so as to enable the public to identify those cases similarin issue together with the
circumstances under and/or reasons for which the Board and/or Secretary have granted or
denied relief.”s59 In this way, applicants and their lawyers should be able to search for

cases to determine applicable standards and present their arguments accordingly.

However, in reality, the reading rooms are very basic, consisting of a list of case numbers.
Except for the Coast Guard, which has a bare-bones indexing system, none of the services
indexes their cases at all. Thus, as a pro bono coordinator said, “If you need an upgrade
case, itis not indexed so you can’t find it.”3¢° If lawyers find the reading rooms
unworkable, then it must be even more challenging for the vast majority of applicants who

are left to their own devices.

The search mechanism that exists is also rudimentary. Cases are posted in different
formats (pdf, rtf, doc, txt), which makes searching and printing even more difficult and
time consuming. Not all cases are posted. As discussed above, the Coast Guard and Navy
no longer post decisions relating to sexual assault claims. Reading rooms have also been

shut down for months at a time.36 Given the potential importance of being able to

358 See e.g. 32 CFR sec. 865.7(e); 32 CFR 865.118(e); 32 CFR 723.11(b); 32 CFR 581.3(h)()) (2). These regulations were the
culmination of a settlement agreement in the case of Urban Law Institute of Antioch College, Inc. v. Secretary of Defense,
Case No. 76-0530 (D.D.C., filed March 31, 1976). The agreement requires the BCMRs and DRBs to publish their decisions, give
reasons for the decisions, enumerate the facts on which the decisions were based, and make the decisions publicly
available with indices.

359 32 CFR 723.11; see also 32 CFR 581.3(i) (2) (i) (“The index will be in a usable and concise form so as to indicate the topic
considered and the reasons for the decision.”); 32 CFR sec. 865.118 (“The documents shall be indexed in usable and concise
form so as to enable the public and those who represent applicants before the DRB to isolate from all these decisions that
are indexed those cases that may be similar to an applicant's case and that indicate the circumstances under and/or
reasons for which the DRB or the Secretary of the Air Force granted or denied relief.”)

360 Hyman Rights Watch telephone interview with Rob Cuthbert, Urban Justice Center, January 4, 2016.

361 Between April and September 2013, the Air Force reading room was shut down due to software problems, a problem that
also impacted the Coast Guard’s reading room. [Coast Guard] Board for Correction of Military Records, Facts To Go, April 23,
2013 (“Significant Upcoming Issues: Determining how best to re-establish FOIA reading room to avoid release of personal
information due to Air Force Software problem”); General Law Division’s Bi-Weekly Report, September 16-30, 2013
(“Significant Accomplishments: ... BCMR FOIA reading room restored”), on file at Human Rights Watch. In 2009, Air Force
technicians unknowingly blocked Coast Guard decisions from appearing on the website for a period of time. [Coast Guard]
BCMR Quarterly Report for the Third Quarter of FY 2009, July 17, 2009, on file at Human Rights Watch. The link to the Air Force
DRB reading room was shut down for several months during the summer of 2015, Human Rights Watch telephone interview
with Rob Cuthbert, Urban Justice Center, January 4, 2016. Human Rights Watch was unable to open the Air Force BCMR
Reading Room on January 12, 2016.
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reference prior decisions in making a claim, the difficulty in finding relevant cases is a

serious handicap.
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Poor-Quality Decisions

Given the lack of reliance on precedent, it is not surprising that military law practitioners
say there is little consistency in decisions.362 Lawyers who spoke to Human Rights Watch
have gone so far as to describe some decisions as “crazy”3¢ and one described a decision
that seemed to indicate the Board “does not understand their own regulations” as they

misstated the process for a mental health discharge.3é

Forinformal adjudication, Boards are required to render decisions that set forth a “brief

statement of the grounds for denial” sufficient to enable courts to understand the basis for

362 Human Rights Watch telephone interview with lawyer at Swords to Plowshares, January 15, 2014.
363 Human Rights Watch interview with NVLSP lawyers, Washington, D.C., May 27, 2014.
364 Human Rights Watch telephone interview with NVLSP lawyers, December 9, 2015.
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the decision and determine whether it complies with the usual standards for judicial

review.36s

Although many cases from the reading rooms seemed to summarize the evidence
presented by the applicant and address the arguments presented, it is difficult to
determine if the applicants’ arguments were fully considered without reading the

underlying material.

In cases in which Human Rights Watch was able to review both the Board decision and the
materials presented to the panel for consideration, we found Naval Board decisions that
did not address the substantive claims made by the applicants but instead appeared to be

form letters.

For example, Heath Phillips, who at age 18 was given an Other Than Honorable discharge
after fleeing his ship to escape repeated sexual assaults by peers, attempted twice to get
the BCNR to upgrade his discharge in order to enable him to get the health care assistance
he needed from the VA. His lawyer submitted evidence showing that Phillips was
diagnosed with PTSD from sexual trauma at the time he was AWOL. He also submitted
military records establishing that Phillips had been subject to sexual harassment while in
service. Although Phillips had agreed to an Other Than Honorable discharge in lieu of a
court-martial after consulting with a judge advocate, his lawyer pointed out that “the
decision making ability of a frightened 17 year-old suffering from PTSD, and facing the
immediate prospect of going back into the company of shipmates whom had tormented
him, must be called into question.”3% The BCNR denied his 2010 upgrade request in a two-
page formulaic letter that made no reference to military sexual trauma and simply said
Phillips had been AWOL, consulted with an attorney, and received the “benefit of [his]

bargain” when the request for a discharge in lieu of a court-martial was granted.36

In 2012, with the assistance of an attorney, Phillips applied for reconsideration. The Board

again denied his application in a two-page letter that was very similar to the first decision.

365 5 USC secs. 555(e), 706(2) (A).
366 Service member’s Brief submitted to the Board for Correction of Naval Records, SN:113640286, November 9, 2012, on file
at Human Rights Watch.

367 Board for Correction of Naval Records, Docket No. 7189-10, decided on December 3, 2010.
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Neither the sexual assault nor the diagnosis of PTSD was referenced in the decision and it

is unclear if they were considered at all.368

Similarly, when Brian Lewis sought to have his PD narrative changed, the Board decision,
which is less than a page and contains mostly boilerplate language, references neither the
PD nor the sexual assault that was the basis for the request. It simply discounted the VA
diagnosis of PTSD because fitness and disability determinations made by the armed forces
are fixed at the date of separation (though a PTSD diagnosis had, in Brian’s case, been

made prior to separation).369

The mixed quality of decisions and the potential uneven application of standards make it

all the more important that cases be subject to judicial review.

Minimal Judicial Oversight

Board decisions are subject to minimal external oversight. Although Board decisions are

reviewable in federal court, very few cases are brought to court and relief is rarely granted.

While lawyers who spoke to Human Rights Watch described Board decisions as arbitrary
and in some cases plainly erroneous, few bring cases to court. Lawyers say by the time
their client gets the BCMR decision, they are frustrated and do not want to go to court.37°
Moreover, the expense of hiring a lawyer to bring a complaint (which some estimate at a
minimum to be between $5,000 and $15,000 over and above anything paid to have
representation before the Boards) is a significant barrier to challenging decisions for many
veterans.37t The cost is particularly hard to justify because the chance of success is

extremely low.

368 Board for Correction of Naval Records, Docket No. 12147-12, decided on May 15, 2013. Unlike the earlier decision, the
2013 letter did note that it had access to the Discharge Review Board decision denying Phillips’ claim and that the earlier
decision referenced “homosexual harassment.”

369 Board for Correction of Naval Records, Docket No. 03641-04, decided on August 6, 2004. The failure to address the
substantive arguments in Phillips’ and Lewis’ cases also illustrate the shortcomings of our search of the Board’s databases.
Neither case appeared in our search of the boards’ libraries because they did not contain reference to sexual assault or PD
despite the fact that they were the bases of the claims for relief.

379 Human Rights Watch interview with NVLSP lawyers, Washington, D.C., May 27, 2014.

371 See Alyssa Figueroa, “A Losing Battle: How the Army denies veterans justice without anyone knowing,” Fusion,
http://interactive.fusion.net/a-losing-battle/index.html.
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Federal courts generally grant broad deference to agency action, only overturning a
decision if it is “arbitrary, capricious, an abuse of discretion,” or otherwise contrary to
law.372 However, for BCMRs, the courts use an “unusually deferential application” of this
standard. Courts are reluctant to second-guess military decisions about “how best to
allocate military personnel in order to serve the security needs of the Nation,” describing

the task as “inherently unsuitable to the judicial branch.”s7s

Because the Secretary is not legally required to correct even an undisputed error or
injustice in a personnel record, the reviewing court’s authority to upset a determination by
the secretary is substantially restricted.37: The standard is so high that the Court of Appeals
for the District of Columbia Circuit said, “Perhaps only the most egregious decisions may
be prevented under such a deferential standard of review,” and further indicated of
judicial review, “[I]t is not for us but for Congress to say whether the game is worth the

candle.”s?s

Many have concluded it is not worth it. Very few challenge Board decisions in court.
According to the Air Force BCMR, between 2009 and 2013, an average of nine applicants
peryear—or fewer than o.5 percent of cases decided by the Air Force BCMR—sought
judicial review. Of the 46 cases that received judicial review between 2009 and 2013, no
decisions were vacated, reversed, or modified. Eight cases were remanded and only two of
those remands resulted in relief for the applicant. The remaining cases were denied after
remand.37¢ The figures are similar for the Army. Between 2008 and 2013, out of tens of
thousands of decisions, only 56 cases were remanded by federal courts resulting in partial

relief for six applicants and granting of relief to five others.377

372 5 USC sec. 706(2)(A).

373 Kreis v. Secretary of the Air Force, 866 F.2d 1508, 1511 (1989).

374 Kreis v. Secretary of the Air Force, 866 F.2d 1508, 1514 (1989). The Secretary is authorized to act “when he considers it
necessary to correct an error or remove an injustice.”

375 Kreis v. Secretary of the Air Force, 866 F.2d 1508, 1515 (1989).

376 Memorandum for SAF/AAII (FOIA) from SAF/MRBC re: Freedom of Information Act Request—Case #2014-01025-F,
December 5, 2014, on file at Human Rights Watch. The Board received 4,985 cases in FY 2011 and decided 2,277; in FY 2012 it
received 5,940 cases and decided 2,897; in FY 2013 it received 5,235 cases and decided 2,704. The rest were
administratively closed, corrected, or deemed non-viable.

377 Response from Department of the Army to Human Rights Watch FOIA request, December 30, 2013, on file at Human Rights
Watch. One case was still with an analyst and another said “no application received.”
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In short, judicial oversight of BCMR cases is so negligible as to be nearly non-
existent, providing little incentive for Boards to make credible decisions that can
withstand scrutiny.
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VI. Human Rights Obligations

The US government has an obligation under international human rights law to protect the
rights of sexual assault survivors in the military, including those who have been wrongfully
discharged from the services. As a party to the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, the United States committed to ensure
that those who report torture or other cruel, inhuman or degrading treatment or
punishment “are protected against all ill-treatment or intimidation as a consequence of his

complaint or any evidence given.”s78

In 2014, the United Nations Committee against Torture, the expert body charged with
monitoring compliance with the convention, reminded the US government of its obligation

to ensure those protections for complainants reporting military sexual assault.37?

In addition, international law affords victims the right to an effective remedy for violations
of their rights, including sexual assault.38° Recognizing the ways that retaliation can
interfere with victims’ access to a remedy under human rights law, international best
practices on the treatment of victims obligate governments to “[take] measures to
minimize inconvenience to victims, protect their privacy, when necessary, and ensure their
safety, as well as that of their families and witnesses on their behalf, from intimidation and

retaliation.”3s:

378 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (Convention against
Torture), adopted December 10, 1984, G.A. res. 39/46, annex, 39 U.N. GAOR Supp. (No. 51) at 197, U.N. Doc. A/39/51 (1984),
entered into force June 26, 1987, art. 13.

379 UN Committee against Torture, Concluding observations on the combined third to fifth periodic reports of the United
States of America, U.N. Doc. CAT/C/USA/CO/3-5 (2014), para. 30.

380 Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International
Human Rights Law and Serious Violations of International Humanitarian Law (“Reparations Principles”), adopted December
16, 2005, G.A. res. 60/147, U.N. Doc. A/RES/60/147 (2005).

381 United Nations Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, November 29, 1985,
G.A. res. 40/34, U.N. Doc. A/RES/40/34 (1985), para. 6(d). The Declaration was adopted as part of the Seventh United
Nations Congress on the Prevention of Crime and the Treatment of Offenders, Milan, Italy, August 26-September 6, 1985 and
it details international consensus on best practices in relation to victims of crime.
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Protecting victims from retaliation requires providing them with a meaningful opportunity
for redress for harm that has come to them as a result of seeking justice for sexual assault.

This includes the right to a fair hearing for any loss of property or liberty.

As a party to the International Covenant on Civil and Political Rights (ICCPR), the US is
obligated to ensure that “[i]n the determination ... of his rights and obligations in a suit at
law, everyone shall be entitled to a fair and public hearing by a competent, independent

and impartial tribunal established by law.”382

The Human Rights Committee, which interprets and oversees compliance with the ICCPR,
has noted that fair and public hearing requirements are “based on the nature of the right
in question rather than on the status of one of the parties or the particular forum provided
by domestic legal systems for the determination of particular rights.”s83 Thus, in addition
to applying to criminal and civil judicial proceedings, the right to a fair and impartial
hearing applies to “equivalent notions in the area of administrative law” such as

termination of civil servants and determination of the pension rights of soldiers.384

The ICCPR also contains the right to equality before the law. The Human Rights Committee
has said, “The right to equality before courts and tribunals also ensures equality of
arms.”385 The principle of “equality of arms” is inherent in the concept of a fair hearing and
applies to civil as well as to criminal cases.38¢ A fair balance between the parties requires

that each party be afforded a reasonable opportunity to present their case.

The responsibility to ensure equality of arms and fairness of hearings lies with the US

government to ensure that service members and veterans have the same rights as others.

382 |nternational Covenant on Civil and Political Rights (ICCPR), adopted December 16, 1966, G.A. Res. 2200A (XXI), 21 U.N.
GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S 171, entered into force March 23, 1976, art. 14, para. 1.

383 UN Human Rights Committee, General Comment No. 32: Article 14: Right to Equality before Courts and Tribunals and to a
Fair Trial, U.N. Doc. CCPR/C/GC/32 (2007), para. 16.

384 |hid. citing Communication No. 441/1990, Casanovas v. France, para. 5.2; Communication No. 112/1981, Y.L. v. Canada,
para. 9.3.

385 UN Human Rights Committee, General Comment No. 32: Article 14: Right to Equality before Courts and Tribunals and to a
Fair Trial, U.N. Doc. CCPR/C/GC/32 (2007), para. 13.

386 |bid,

117 HumAN RIGHTS WATCH | MAY 2016



Recommendations

To the Secretary of Defense

To Improve Transparency about the Boards

Conduct effective outreach to inform service members and veterans about

administrative remedies available to correct records.

Publish clear guidelines by which applications are evaluated and place these

guidelines in DD Forms 149 and 293.

Adopt measures to ensure all Board decisions (including cases involving sexual
assault) are indexed, summarized, and published in a database that is uniformly

searchable by keywords, unlike the current reading rooms.

Develop methods to identify the number of service members separated for non-
disability mental health conditions and oversight mechanisms to monitor
separations for non-disability mental health conditions to ensure they comply with
Defense Department regulations, as per the Government Accountability Office

recommendations.

Require that services provide sexual assault victims with legal consultation (either
their victim’s counsel or defense counsel) prior to an administrative discharge and
require that waiving that consultation be done in the presence of defense or

victims’ counsel.

To Improve Board Practices

Develop a working group with representatives from each service’s Board, civilian
lawyers, and veterans’ organizations to study standards for granting relief,
determine best practices and procedures, and make recommendations for uniform
standards and procedures to be included in revised Defense Department

instructions. Reforms should include at a minimum:

o0 Eliminating the one-year time limit for reconsideration
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0 Requiring entire case files to be provided to Board members in advance of

dates on which they are sitting

0 Ending the staff practice of providing decisional documents containing
recommendations for proposed decisions to Board members prior to case

review

0 Developing materials to make the process more understandable to

applicants, and include these procedural descriptions in DD Forms 149 and
293
0 Notifying applicants that they can include testimony in their applications

0 Providing standard and more extensive training to Board Members

Provide for audio or video conference hearings by the Boards for Correction and

Discharge Review Boards.

Adopt measures to ensure Boards are obtaining medical and military records on

behalf of applicants as required by regulation.

Amend regulations and instructions to require the Boards to consider trauma or
mental illness a mitigating factor in requests for discharge upgrades, changes to

narrative reasons for discharges, or re-enlistment codes.

Require the Boards to refer victims who assert mental health claims but do not
have access to VA care to the Department of Veterans Affairs for a medical
evaluation by VA professionals who are trained in the area of the mental health

condition raised.

Require expedited production of records to veterans who intend to file claims
before the Discharge Review Boards or the Boards for Correction of Military Records
(60 days) if such an application will request an upgrade, medical retirement, or

change in re-enlistment code.

Adopt measures to ensure those involved with decisions about discharge
categorization (supervisors and judge advocates including SVCs) are trained on the

consequences of different discharge characterizations on benefits.

Require Boards to notify applicants of deficiencies in their applications and inform

them of what additional evidence is required to substantiate a claim.
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To Redress Harm to Sexual Assault Survivors

Instruct Boards for Correction to change “Personality Disorder” narrative reason for
discharges to “Completion of Service” for applicants with a personality disorder
discharge who experienced trauma and have not be diagnosed with a personality

disorder since leaving service.

Expand the September 2014 and February 2016 guidance on considering upgrade
requests by veterans claiming PTSD to clarify that special consideration of PTSD

claims should be extended to all sexual assault survivors.

Require liberal consideration of expert opinions from sexual assault specialists for
Boards for Correction cases in which the applicant is seeking relief with respect to

adverse action relating to a sexual assault.

Create evidentiary standards for proving to the Boards that a sexual assault
occurred that include a broad range of “markers” showing a traumatic event
occurred to substantiate a claim, in line with the standards adopted by the US

Department of Veterans Affairs.

To the US Congress

Include in the National Defense Authorization Act measures that

Strengthen the Administrative Review Process

Provide applicants the right to a hearing before the Boards for Correction of Military

Records if the applicant has otherwise not had a hearing.

Require the Boards for Correction and Discharge Review Boards to allow video or

audio hearings.

Reinstate traveling Discharge Review Boards for the Navy and Army to allow

meaningful access to veterans who seek a personal appearance.

Require adequate training for new Board members to include training on Post-

Traumatic Stress Disorder.

Allow veterans who succeed in their claims before the Boards to recover
reasonable legal fees to increase access to legal services, as is done for Equal

Employment Opportunity cases.
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When sexual assault is raised as an issue in a complaint before the Boards for
Correction or Discharge Review Boards, require an advisory opinion on trauma

arising from sexual assault.

Direct the Secretary of Defense to create a working group, including Board
representatives, military lawyers and veterans’ groups, to study best practices and

recommend standardized procedures for service Boards.

Establish full time, permanent Board members assigned for a fixed number of
years, to review all cases where there is an application for an upgrade, medical

retirement, or change of re-enlistment code.

Improve Transparency and Oversight of Boards

Enforce the requirement that Boards publish, summarize, and index all decisions
(including cases involving sexual assault) so that they are searchable and

accessible.

Require mandatory publicly available annual reports by each service Board on

performance to improve transparency and uniformity.

Require judicial review of military board decisions to be consistent with that
required by the Administrative Procedure Act for those of any other federal agency

without the additional “unusual deference” reserved for the military.

Increase Protection against Improper Discharges of Traumatized Service Members

Expand statutory protections for PTSD or other mental health conditions (e.g.
depression) stemming from a traumatic event that occurred in service to include
mental health experts and expedited decision making for all Board cases involving
trauma, including trauma resulting from sexual assault, and provide personnel

dedicated to reviewing these trauma-related cases.

Extend protections for non-disability mental health discharges that exist for
combat veterans to those who have experience other forms of trauma, including

sexual assault.

Require the services to suspend administrative separation procedures and refer

cases for potential medical evaluation through the medical retirement process
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(Integrated Disability Evaluation System) when a service member has a diagnosis
of a medical condition related to sexual harassment or sexual assault (such as

PTSD or depression).

Provide Redress to Wrongfully Discharged Service Members

Codify a presumption for veterans with documented PTSD that the PTSD

contributed materially to discharge classification.

Codify evidentiary standards to allow a broad range of “markers” for proving to the
Boards that a sexual assault or traumatic event occurred to substantiate a claim, in

line with the standards adopted by the US Department of Veterans Affairs.

Create a specialized panel to expeditiously review cases in which veterans claim to
have been wrongfully discharged following a report of sexual assault. The panel

should include members with expertise on military sexual trauma.

To the Department of Veterans Affairs

Issue instructions to medical staff to be cautious about relying on personality

disorder diagnoses by services to ensure that medical care is not compromised.

Conduct outreach to inform service members and veterans about administrative

remedies available to correct records.

Conduct extensive outreach to notify both VA staff and veterans with Other Than
Honorable discharges that those with such discharges may be entitled to a positive

Character of Discharge by the Department of Veterans Affairs.

Adopt regulations authorizing tentative eligibility for health care for service

members pending adjudication of Character of Discharge.

Authorize eligibility for support services other than health care, including housing
services, for former service members receiving health care related to military

sexual trauma.
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Toney, Dana Montalto, Miranda Petersen, Yelena Tsilker, and Bradford Adams, among
others. We would also like to thank Swords to Plowshares, National Veterans Legal
Services Program, Quaker House, the Vietnam Veterans of America, and the Veteran
Advocacy Project at the Urban Justice Center for their cooperation and assistance with our

research.

In addition, a number of veterans’ advocates and others went out of their way to assist us
with our research, including Liz Luras, Monisha Rios, Bradford Adams, Ruth Moore,
Michael and Geri Lynn Matthews, Patricia Lee Stotter, Paula J. Caplan, Lynn and Steve
Newsom, Sandra Park, Susan Burke, Raymond J. Toney, Rachel Natelson, and the staff of

the Judicial Proceedings Panel, particularly Julie Carson and Meghan Tokash.

Finally, and most importantly, we are thankful to the veteran survivors of sexual assault
who shared their stories with us. This report would not have been possible without their
commitment to ensuring that other victims in the US military will be able to seek justice

without fear of retaliation.
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Appendix: Response from the Office of the Under Secretary of Defense

OFFICE OF THE UNDER SECRETARY OF DEFENSE
4000 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-4000

READINESS

Ms. Sara Darehshori

Senior Counsel, US Program
Human Rights Watch

350 Fifth Avenue, 34th Floor
New York, New York 10118-3299

Dear Ms. Darehshori:

Thank you for your recent letter to Secretary Carter regarding the discharges of
Servicemembers asserting that they were victims of sexual assault. Since Department of Defense
(DoD) policy for the Discharge Review Boards (DRBs) and Boards for Correction of Military/Naval
Records (BCM/NRs) is under my purview, I have been asked to respond.

As you know, a number of Veterans have asked the Boards to upgrade their other than
honorable conditions discharges based on conduct which may be attributable to Post-Traumatic
Stress Disorder (PTSD). In response to these and other related concerns, and after a comprehensive
and coordinated effort within DoD and in consultation with the Department of Veterans Affairs, then-
Secretary Hagel issued broad guidance addressing the medical requirements, mitigating factors, and
review protocols applicable to the petitions of Veterans asserting PTSD or related conditions.
Recently, in February 2016, the Acting Under Secretary of Defense for Personnel and Readiness
provided supplemental guidance to the Boards regarding waiver of the time limits for consideration
of requests related to PTSD or related mental health conditions, and required, upon request, de novo
review for any petitions that were previously considered prior to the implementation of the
September 2014 guidelines. Additionally, as of December 2014, Congress amended the governing
statutes for the Boards to require a psychologist or psychiatrist on DRB cases, and a medical opinion
from a psychologist or psychiatrist in BCMR/NR cases asserting mental health issues. All of these
changes in the last 18 months provide liberal consideration to every Veteran, including sexual assault
victims, who asserts PTSD or mental health issues as a basis for relief at these Boards.

The Department regularly reviews its procedures and will continue to do so, always placing
emphasis on serving Service members, Veterans, and their families with justice, equity, and
compassion.

These effort reflects our shared commitment to those who served our great Nation during
times of war. Thank you for your continued support of our current and former Service members, and
we look forward to reviewing your report.

Sincerely,

Paul E. Kantwill
Director, Office of Legal Policy
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BOOTED

Lack of Recourse for Wrongfully Discharged US Military Rape Survivors

Over the years thousands of service members who reported sexual assaults or harassment in the US military found
their careers cut short involuntarily. Those suffering from trauma were unfairly discharged for a “personality disorder”
or a pre-existing mental health condition that makes them ineligible for benefits. Others were given “Other Than
Honorable” discharges for misconduct that shut them out of the Veterans Affairs system and a broad range of edu-
cational and financial assistance. Recently, the US defense department has introduced reforms to improve protection
for service members who are sexually assaulted. However, these changes have not redressed existing wrongs.

Booted: Lack of Recourse for Wrongfully Discharged US Military Rape Survivors draws on interviews with 163 sexual
assault survivors from all branches of the US military from the Vietnam War era to the present. The report shows that
the consequences for veterans and their families of having “bad paper” (any less than honorable discharge) or being
labeled with a personality disorder are far-reaching, impacting employment, child custody, health care, disability
payments, and even burial rights—virtually all aspects of life.

Despite the high stakes, veterans can do little to fix an unjust discharge. Service members are prohibited from suing
the military for service-related harm. Administrative structures meant to correct injustices, the Boards for Correction
of Military Records, are overwhelmed. Well over 9o percent of those applying to the Boards to change their discharge
are rejected with almost no opportunity to be heard or for meaningful review. Judicial oversight of the Boards is
virtually non-existent.

Human Rights Watch calls on Congress and the defense secretary to take measures to correct wrongful discharges
of sexual assault survivors and strengthen administrative mechanisms to ensure all veterans receive an opportunity
to be heard and meaningful, independent review of any injustices in their records.
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(above) Gary Noling holding a photo of
his daughter Carri Goodwin, a rape victim
who died of acute alcohol intoxication
less than a week after receiving an Other
Than Honorable discharge from the
Marines. Because of her discharge, her
father has been unable to secure a
military burial for her remains.

(front cover) Gary Noling holding dogtags
belonging to his daughter, Carri
Goodwin, a rape victim who died of acute
alcohol intoxication less than a week after
receiving an Other Than Honorable
discharge from the Marines. Because of
her discharge, her father has been
unable to secure a military burial for her
remains.
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